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T Appellants, FINAL FIHDINGS OF FACT,
9 CONRCLYUSIONS OF LAW
V. AND ORDER
0 |gTATE OF WASHINGTON,
i1 DERPARTHENT OF ECOLOGY,
19 Regpondent,
13 This matter, the appeal of a decision by the State of Washington,

14 Department of Ececlogy, disapproving a var:ance permit granted by
19 Thurston County to James A. Griggs, came on for hearing before the
16 Shorelines Hearings Board, Rodney M. Kerslake, Beryl Robison, Nancy

17 {purnett and Lawrence J. Faulk, members, convened at Lacey, Washington

18 on November 11, 1983. Administrative Law Judge William A. Harrison
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presided. Hember David Akana listened te the tape recordings and
reviewed the record.

Appellant James A, Origgs appeared by his attorney, Robert [,
Lupndgaard. Appellant Thurston County did not appear. References to
"appellant” hereafter refer to appellant James A, Griggs only.
Respondent appeared by Jay J. Manning, Assistant Atrorney General.
Reporter Nancy J. Swenson recorded the proceedings. The proceedings
were also electronically recorded,

Witnesses were sworn and testified. Exhibits were examined, From
testimony heard and exhibits examined, the Board makes these

FINDINGS CF PACT
I

In 19890, appellant, James Ak, Griggs, bought a 1.3 acre site at the
head of Fry Cove in Thursten County, He contemplated building his
retirement home on the property,

I1

Iin addition to the home 1tself appellant planned other
improvements, A creek flows in a raviune on the sloping site. From
this appellant would draw his water first by diverting it downhill to
a storage tank, then pumping uphi1ll to the homesite located some 12
feet or so above the cove., Appellant also plans pools within the
ravine as part of an extensive garden to be lgcated there.

I11

To accomplish the construction of the water storage tanks and

garden pools, appellant believes that vehicies nmust be ahla to drive

to the foot ¢f the ravine where it opens onto the cove. The ravine,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW ~ ORDBER
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however, makes up only 1/3 of the site., HWined purchased, the other 23
of the site contained a road ending at the  oOve but the steep h111side
of the land interveaning between tbe road andravine extended fyujly o

the soft %i1de lands, thus depriving appellant of the vaehicle access he

/-f

desired.
v

Consequently, appellant acquired, free, from Turston County, two
surplus concrete piling, each 50 feet long and 18 2iches 1n dirameter.
With a borrowed logging truck and his own tractor he succeeded 1n
locating these, horizontally, on ithe ti1delands some 14 feet waterward
of the toe of the hillsaide. 1Using dirt excavaterd from the homesite 1in
the hillside above, he then filled the area behind the concrete-
.|piling bulkhead., The road was brought to one end o the f111 and
fFu;ther £111ing was planned onward into the tavine. 7The evidence does
not show that appellant made any cemmunication to county governnment
hefore or during this project.

Y

The waters of the Frye Cove cause minimal erosion to appellant's
hillside. Such bulkheading as would he necessary tc provide erosion
protection to appellant's residence, 1f any, could be constructed at
the toe of the hillside rather than 14 feet out onto the tidelands.
The 14 Foot space 1s wider, even, than necessary to allow vehicle
access, There 18 no proposal to withdraw this project from the
t1delands when development in the ravine 1s conmplete. The scale and
shape of the project establish that 1t 15 a nrivate beach front
FINAL FINDINGS OF FACT,

CORCLUSIONS OF LAW & ORDER
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rarrace in addition to whatever short ternm function it may serve as a

construction road to the avine, Appeilant has constructed stairs

down the steep willsgide .rom the homesite to the project. fle has not

proven that such stairs wilt down ainto the ravine, and other
materials cransport sySems, could not be used Lo build the desired
ympravements in the wvine from the homesite above, rather than from a
tideland coastructimn road,
VI
pefore more ‘111 was placed, & counly official encountered the
project and ordered that no further work take place. The official
also asked appellant to apply for & variance from the provisions of
the Thurston Reglion Shoreline HMaster Program (TRSHP). Appellant did
apply for a variance on December §, 1982..
VII
At the taine appellant purchased his properiy, and at all times
relevant to this matter, the appellant's shoreline was designated
"congervancy" by the TRSNMNP, Secition VITI, -2,
VIII
Within the conservancy environment, "Landfalling shall not be
permitted £or the puropose of creating new land area.” TRSHP, Section

v, p. 47, Landfilling and Dredging, paragqraph 1,

* IX
Wwithin the conservancy enviraonment:

Bulkheads may be constructed only to provide
necessgary protection ta a residence or valuable
historical site. ‘'Necessary' shall mean that
physical damage to the sgtructure or historic site 1s
imMmLnent

FINAL FINDINGS OF FACT,
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TRSMP, Section IV, p. 52. Shoreline Vlorks and Structures, paragraph 1.,

X
Within the conservancy environment, "Bulkheads shall be
constructed as close to the bank as feasible,®™ TRS!HP, Section IV, p.

52, Shoreline Works and Structures, paradraph 3.

XI
The Thurston County Planning Department recommended that
appellant's variance request be denied. Tollowing public hearing, the
Thurston County Hearings Examiner granted the variance on April 28,
1983. The variance was then submitted To the Hashington State
Department of Ecologqy (DOE} which disapproved 1t on June 24, 1983,
From this disapproval, avppellant appealed t0o this Board on July 22,
1583,
XIT
Any Conclusion of Law which should be deemed a Finding of Fact 1s
hereby adopted as such.
From these Findings the foard comes to these
CONCLUSIONS OF LAW
I
Appellant, the person reguesting review herein, has the burden of
proof. RCW 90.38.140(7).
II

Appeliant's bulkhead and £111 project is a "substantial

n
cr
2
=t

developrnent" as that term 15 used in the Shoreline llanagement A

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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RCW 00.58.030{3)(e) which atates:

‘Substantial development' shall mean any development
of which the total cost or fair market value exceeds
one thousand dollars,. . . {emphasis added).

Although built, 1n part, with surplus materials, appellant hasg not
proven that the fair market value of his project does not exceed one
thousand dellars. The function of the £111 as a vehicle access
disqualifies the project from the exemption for, "Construction of the
nornal protective bulkhead common to single family residences™ found
1n the definition of substantial develovbment at RCW
30.,58.030(3) (e} (112),
ITI
Were appellant’'s bulkhead and £11]1 project not a substantial

developnent, 1t would nevertheless be a "devrjopment”™ as that term a1s
defined at RCY 80.58.030(33{(d):

'Nevelopnent’ neans a use Cconsisting of the

construction or exterior alteration of structures;

dredging; drilling; dumpaing; £1lling; removal of any

sand, gravel or minerals; bulkheading; driving of

prling; placing of obstruct:ions; or any project of a

permanent or temporary nature whaich interferes with

the normal public use of the surface of the waters

overlying lands subject to this chapter at any state
of water level. (Emphasis added.)

v
Both a "substantial development® and a "development" must be
consistent with the policy of the Shoreline ilanagement Act and the
applicable master program, here the TRSMP. RCH 90.58.140{1) and (2).
\'

Appellant’s bulkhead and f£ill project on the thrdelands 1s

FINAL FINDIRGS OI' FACT,
CONCLUSIONS OF LAW & ORDER
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1neonsistent with: 1) the TRSHP prohibition against creating new land
area by landfill, Section IV, p. 47; 2) the TRSUP rule permitting
wulkheads only for necessary protecrion of a residence, Section IV,
p. 52; and 3) the TRSMP rule that bulkheads shall be constructed as
close to the bank as feasible, Section IV, p. 52. (See Pindings of
Facts VIII, IX, and %, above, for the text of these TRSMP provisions.)
Vi

Under the Shoreline Management AcCt, at RCW 90.58.100(5) there 18 a
provision for variance permits. Varianrce permits are to be allowed by
provisions both in the master program {TRS3IP} and in the rules adopted
hy the Departnent of Ccoloyy (DOC} relabting to asstablishment of a
permit system, Id. As between the master program {TRSKP} var:iance
rule and the DOE variance rule, thne more restrictive applies.
WAC 173-14-153. Any shorelane variance permit granted by a local
governnent must be submitted vo DOL for its approval or disapproval.
RCW 90.58.140(12}.

VIl

In this case, appellant has placed landf1ll for the purpose of
creaating new land area. That 1s a shoreline use which 1s prohibited
by TRSMP, Secktion IV, p. 47 1n the copservancy anvicoament, Both the
TpgHP variance rule and the DOE variance rule disallow any variance

i

which would authorize a prehibited use, appellant™s variance

1. The TRSHP variance rule, Section VII, pp. 85-86, provides

variances: |[The Thurston County Hearings Examiner)
may grant variances from the regulations of this

FINAL FINDINGS OF FACT,
COMNCLUSIONS OF LAW & ORDER
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request was therefore properly denied by DOL,
VIII
Even were appellant's bulkhead and f£11l project not a prohibited
use, his application would not meet the applicable DOE variance

criteria, WAC 173-14-150(3) and (4).2 Though a water storage tank

1, (Cont .}

Program, for reasons of promoting the public health, safety,
and general welfare, subject to Depariment of Ecology
approval; PROVIDPED, that no variance wil]l be granted which
would permlt & use otherwise prohibited outright 1n a
particular environment... {(Emphasis added.)

The DOE variance rule, at WAC 173-14-150(5}) provides:

Reguests for varying the use Lo which a shoreline
area 18 to be put are not regquests for varaiances, but
rather requests for conditiocoal uses. Such reqguests
shall be evaluated using the Criteria sev forth in
VIAC 173-14-140.

At WAC 173-14-140(3} relating to conditional uses, it states,
*Uses which are spegifically prohibited by the master program may not
be authorized.® {(Lmnhasis added.)

2. The applicable DOE variance criteria, at Wac 173-14-150, are:

{3} variance permits for development that will be
located either waterward of the ordinary high water
mark {OHWM), as defined 1n RCW 906.58.030(2)¢(b), or
within marshes, bogs, or swamps as designated by bthe
department pursuant to chapter 173-22 WAC, may be
authorized provided the applicant can denonstrate all
of the following:

{a} That the strict application of the bulk,
dimensional or performance standards set forth in the
applicable master program precludes a reasonable use of
the property not otherwise prohibited by the master
progran.

(b} That the hardship described in WAC
173-14-150(3){a) above 1s specifically related to the
property, and 1s the result of unmigue conditi1ons such
as 1rregqular lot shape, size, or natural features and

PINAL FINDIRGS OF FACT,
CONCLUSIONS OF LAW & QRDER
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and garden pools in the ravine or even a waterfront terrace may be
reasonable uses of appellant's property, appellant has not shown that
these are precluded by the TRSMP prohibition against f1lling for new
land in a conservancy shoreline anvironment, (See Finding of Fact v,
above, regarding i1mprovement of the ravine and Finding of Fact TI,
above, regarding the existence of a road ending at the ¢ove, showing
the possibility of a waterfront terrace at or besice 1fs end, landward
of the ordinary hirgh water wmark.}) Thus, appellant would not meet

JAC 173-14-150(3)(a}) and {b). Although the gsroject would not
adversely affect public rights of navigarion, -150(3)f{e), 1t wouid not
be compAatible with other permitied uses, -130{3){(c); 1t would
constitute a grant of special privilege, -150{3){(d), £ 1t alone were

allowed: or, would create disruptive cunulatiwve effact 1nconsistent

2. (Cont.}

the application of the master progran, and not, for
example, from deed restrictions or the applicant's own
actions.

{c} That the design of the project wi1ll be
compatible with other permitted activities in the area
and will not cause adverse effects to adjacent
properties or the shoreline environrent designation.

{d) That the requested variance will not
constitute a grant of special praviliege not enjoyed by
the other nroperties in the area, and will be the
minimim necessary to afford relief.

{e} That the public rights of navigation and use
of the shorelaines wi1ll not be adversely affected by the
granting of the varlance.

(£} That the public interest will suffer no
substantial detrimental eflect.

{4) 1In the granting of all variance permits,
consideration shall be given to the cumulacive impact
of additional requests for like actions in tne area,
For exawple 1£ variances were granted 1o other

FINRL FINHDINGS CF FACT,
CORCLUSIONS OF LAW & ORDER
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with the policies of RCW 90.38.020 as imnlemented by the

conservancy rules of the TRSNP i1f others were allowed, -150(4);

L v N

and therefore would have a substantial detrimental effect on the
4 public interest, -150(3}){(f),

S 1X

6 Any Finding of Fact which should be deemed a Conclusion
7 lof Law 1s hereby adopted as such.

8 From these (Conclusions the Board enters this

10
11

1z

2. (Cont.}

developnents 1n the area where simniliar circumnstances
oy exist the total of the variances should alsoc remain

- consistent with the policies of RCW 90.58.020 and

o should not produce substantial adverse effects to the
- shoreline environnment,

26 |pyNAL FINDINGS OF FACT,
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ORDER

The Department of Scology's disapproval of appellant's variance

pernit 1s affirmed.

DATED thlSQEQE? day of December, 1983.
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WILLIAM A. HARRISON

admipastratave Law Judge
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